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oh muttner

iz wrlter

cord’s decision on
the measure,
wiie o3t certain to win
final passa could provide
an early test of the limits of
his c ent to ‘“openness
and candor” in government.
The bill is intended to close
loopholes in the 1966 Freedom
of Information Act, and to
make it harder for officials to
deny government documents
aroitra to the press and
the public
Sen. Poman Hruska (R-Neb.)
had urged Mr. Nixoa to veto

the measure. The Justice De-{ Whe

partment has rai
to several provis
ranking o
day teat the department wan
a veto.

The package of amend
has pean
when the

cestating siuce
House Foreign Oper-

ations and Government Infnr-
mation Subcommittes began|

ovarsignt hearings on enforce-
ment of the 1986 act.

The hearings and a comparn-
ign investigation by the Sen-
dministrative Practices
oo reveated a for-

-midable array of pureaucratic
devicas for evading the intent
of the aci. In a number of
cazes ihe government, in ef-
fent, simply denied the re-
quast for information, and in-

vited tho citizen to sue.

. Melvin Schecter, an editor
of Hospital Practice Magazine,,
took the Social Security Ad-
ministration to court in order

.to opry loose some nursing
home inspection repotis. The
governmeant did=n
decision, but when Schecter
went back tc request a second
baten, e had to filz suit all
over again.

The . Agriculture Depart-
ment used the same rloy, un-

successfully, to discourage at-:

tempts by a pubtic interest
group o obtain meat inspec-
tinn records.

Sen. Birch Bayh (D-Ind.)
sued tne Federal Tradz Com-
mission to zet 2 look at a tran-
scrict concerning the FTC's
antitrust complaint against
aight oil companies. He won,
but when reporters asked for
cnpies of the same transcript,
the FTC ruled that they had
to file their own Freedom of
{nfnrmation Act requests.

Tne problem, according  to
Sen. Edward M. Kennedy (D-
1iass.) and Rep. William dleor-

nead (D-Pa.), sponsors of the
Smeats, is that under the
7 law a hureaucrat can
an extended
nn sane-
n has the
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wasihiy,

reisonable
als could

suspznded without pay far

up o &0 days.

Kennedy, the miin Senate
sgonsor Of the amend z
contands that tne

nacessary to el
of the cases wh
officials disregard tie law i
ocder to minimize embarrass
mant to the agency.”
Many of the House conier-
ees consider the provision ua=-
fair to tha otficial, and bad
law. They arzue that the rest
of the package provides ample’
incentiv r
mise suggested by Rep. Paul’
NcCloskey Calif)y woidd
give tne disciplinary powers to-
the =2gepcy rather than ~the”
courts. St e
~ Apert from the sanction pro-
s Require ‘agencies to de.',xgsion, the measura is nat con-~
. B : o1t troversial among  CONgress-
velop an index ,OI pUbhc‘Lyimen. It passed both chambers
ion, and 10! gariier this ysar with over
; wheiming bipartisan backing
tice Department advi- l‘and Afre:quent rfg?_iences to the
T i : . ynead ior posumatergate rae-
e, which coun-! = Give courts the power to*?orm -
on which! judge whether a secret docu-i Fowaver, the

B2

SEN, EDWARD ML KENNEDY. REY. JYILLIADN MOORHEAD

.. .sponsors of ameodments to information bill

stamina to file and win a suit.
o citizens did sue ‘o en-

ost more than nalf the

set uniform and reasonable
! faas for document searches.

A Jus
sory committe

Justice De-

of 24, ssified: . P
1972, ref&l;alih c:mt l!.?e 1dte.len%n?-‘mem w?‘s properly da"ulfei{partment raised objections to
under the act, has lately Im-yin the rst place, overruling’ ypa provisions permittinz the

proved that ratio somewhat. |the Supreme

The legislation would addiin the unsuceessful suit by B8 o pssifications of documents;-
!incentives to make officials r2-Ipatsy Mink (D-Hawail) and! cha shortened time Timits, aad
lease the information without! others to obtain scientific re-i hrticutarly to broadening ac-
loeing taken to court. | ports from the Environmentali gess to informatian in \aw en-
| Tast week, the House and| protection Agency on the p

s decision: R .
Court’s GeCISION ¢oypts Lo Overruie security
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‘ ; . vely! o e : farcement files, which . was
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agreed on al put one provi-inu .

clear test. The court ruled gRy.

requests by set-
mit of 10 working,

H
t
i

spouding to
tipg a time U
days.

@ Shift the burded of proof!
'to the government when it
l‘seeks to deny information in
n “investigatory file."

sion Of the bill. The measure|inal the government’s c;;salt‘i:'{ In keeping wita the spirit of
would: ,cation ot a document IS 1O the legislation, the sessions.of
! » Permit citizens who wini subject 10 judicial raview. |the House Senate conferencs
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freedom of information SUits: Still un.reso_lv‘ed is a toughjare opsn to the publie, Stﬂl.a
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By Bab Kuttnar

TFaainzan Posl Snaly Writee

. Flouse ar». Se2nate confaress
r2luctantly postponed final ac-
isn on an expanded fresdom;
»f information bill yesierd ay |
yfternoon after hearing from!
he Justice Department tmt]
?rasident Ford mignt veto tinei
peazure.

Tke conference, which had
sreviously agre;d on all but
ine section, was meeting to re-!
olve differences on a provi-i
doa setting penalties for offi-
uals who wrongfully withhold
yuplic documeants.

‘Yesterday morning, how-
wer, Deputy Attorney Gen-
ral Laurence H. Silberman
2lephonead several House con-
‘2ree2s o warn that other prov-
sions might be umacceptable
0 Mr. Ford. Sen. Edward M.
Lennady (D-vass.), one of the
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31 T/e o 1s
Justic
to
enece nas

“This i3
Rnp John
leadin
bill. '“\.
right now. I na olutelyil

o fear of 2 veato. I am not im-
pressed bv 2 threat frcm the
deputy attarney general”

A Kennedy zide netad that

- ?5’
N _.D?/jf’

4]

The
tion sinc
the 1674 ec‘zom of I
tion Act by snor‘emn
ideadline for aganciei g rapi
ta roqu-uua, givinz - court
power to review szcurity cl?;-
sifications, agnd plac‘ﬁg more
of a burden on officials wizo
withhold information.

The Justice Departmant had
eriticized certain provisions,
particulacly one broadsning
access to investigatory files
except wnere the gove:nment the Justice Department wasn't
can show potential damage to)represenied at the drafting
law enforcemeant. Sdppa-‘tnrx sessions of the conference laat’
say this is needed to countar-|week “Now theyre using the]
act the bureaucratic device ofj eXcuse of the change of powsr|;
hiding embarrassing dacu- !at the White House to open it}
ments 'in investizatory filesiup all over again,” he said.
solely to keep them secret.

I\ennac" said‘toz counferces

The couferzes agreed to a should give Mr, Ford the cour-
Kennedy motion to delay finaljtesy of a2 wesk to review the
action one week s0 BMr. ro*‘d bil, but hai

Fr

o
a3

ll’

v2 abs

nta

n.z

t he indicated he would

SIS

wniereas, sald he got a simi-[can present his views, butjoppose any move to dilute thej
ar messagze from  Attornzy|several: members - saw thelprovisions alrsady aamoﬂdl
senearal William B. Saxbe. White House request as an‘oy thz conferznce. [

-

Approved For Release 2005/06/09 : CIA-RDP75800380R00O700010008-0



Approved For Release 2005/06/09 : CIA-RDP75B00380R000700010008-0

Approved For Release 2005/06/09 : CIA-RDP75B00380R000700010008-0



3
il

TR

Approved For Relgase 2Q95{06/09 : CIA-RDP75B00380R000700010008-0

<

SNErr oy 177 TITR :_.\;‘{’1 ity (0Tl
VIR 2l Ligk TTUTTIRD WOl
= .

1 UV R ANUUE ] . ¥
Tustinotan, . @ 20550

'~
- - -~

FPreedom oL Informaticon ACL rmendments

A number of departments and agencies in the
Executive Branch have severe problens with S. 2543
and H.R. 12471 presently in conference. Several of

the provisions contained in thess bills will make it

virtually impossible for the agencies to effectively
sdminister the Freedom of Information Act.

The four principal objections to the bill are:

1. Jjudicial xeview and in camera inspection of
classified documents. This legislation would vest
nnfottered discretion in the courts to releass TO the
public documents classified by responsible officials.
No adeguate standards or proceaures are set forth in
the bill to guide the judge in second-guessing foreign
policy ox defense experts even though he may have no
such expertise.

5. release of investigatory records. The bill
narrows the present exemption for investcigatory files
to a degree wnlch poses serious dangers to the right
of individual privacy- A1l files regardless of age
would be subject to release under standards which
+o take into account the practicalities and legiti

needs of the law enforcemant Process.

I-h
e

g
ol

ail

nace

. 3. sanctions against oxecutive employees. Tha
provision authorizing suspension of pay for an employee
who improperly denies a Freedom of Information request
breeds irresponsibility- The result will be that
because of fear of disciplinary action material will be
released which should properly be withheld. Stretched
to its conclusion, it could also result in a judge
suspending the-head of an agency appointed by the
President and confirmed by the Senate.
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4. unreasonable time limits. Rigid requirements
are imposed in the bill wnich make it impossible for an
agency to adequately review requested records, parti-
cularly if the material sought is wvoluminous, complex,
or stored in distant places. The limits are unworkable
and counter productive because from nescessity they will
result in numerous denials; with additional time many
of these requests might be granted.

The last two — sanctions and time limits - are
particularly troublesoms when viewed together.

In addition to these four matters, the agencies
have additional but less significant concerns with
portions of the bill: lack of authorization, payment by
the government of fees for plaintiff's litigative
counsel, restrictions on fees chargeable for agency
examination and screening of records.

Should the conference report a bill containing
these provisions in their present form, it is likely
that the Departments of Justice, State, Defense, the
CIA, CSC_and OMB would recommend to the President
that he veto the legislation.
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ency shall also maintain and make available for public

. . - r - i - N -
inspection and copying! urrent 1ncexe§3pIOV1dlng identifying

" Ffor the public as to any matter issusd, adopted, or

promuizatad aftér July 4, 1987, and required by this paragraph
to Ea made svailable or published. E%ach agency shall promptly
;publishj.ﬁuarﬁefiyfor'ﬁoré frequently, and’disfributéA(by_Salé N
or otha:wisa}léopies_of each index or supplements thereto uniass
éetermines 5y ordar published in the Federal>Register-that
the pnblicétion would be unnecessary and impra;ficable; in which
case Lhe acepcy shall nonﬂgbalass Drov1de conles of such index
on request at a cost not to exceed the direft cost of dunllcag191_7

{bj(l} Sectioﬁ SSZ(#}(B} of title 5, Unltgﬁ States Code,—iﬁ- -
amended to Ttead as £follows: ' |

(3] Exéept with respeci to the records made'available under
paragraphs (1) 2nd (2) of this subsection, sach agency, upon any
reauest for-recor&s-which(}A) reasonably describes such Tecords . .
and {B} is made in accordance with published rules stating the
tinme, place, fees,.{if any} and procedures to be followad, shall
make the records promptly available to any persan.”

{2} Section 552{a) of such title 5 is amended by redesignating
paragraph {4) as paragraph (5) and by inserting immediately after
paragraph (3) the following new paragraph:

"{4}(A) In order to carry out the provisions of this sectiom,
each agency shall promulgate regulations, pursuant to natice and
receipt of public comment, specifying a uniform schedule of fees
applicable to all constituent units of such agency. Such fees
shall be limited to reasonable standard charges for document search
and duplication and provide recovery of only t;é direct costs of
such search and duplication. Documents shall be furnished without

cnnree or at a reduced charge where the agency determines that
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wailver or veduction of the fee 1s in the public interest because

furnishing the information can be considered as primarily bhene-
s e
g etepe ol Sap A W g W N L‘!Ljy, ”
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fiting the general public.
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e st or series of
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”(B}'Cn complaint, the district court of the United States
in thé diétricf in which the complainént resides, or has his
principal pla;e of business, or in which the agency records are
situated, or in the District of Columbia,has'juriédiction_tc
enjoin the agency from withholding agency records and to order
the production of any'agency Tecords improperly withhelé from
the complaihant. In such a case tﬁe céurf‘shall determine the

matter do novo,{%nd may examine the contents of any agency re-
PETS— - L

cords iﬁ camera to detexrmine whether such records or any part there-
of shall be withheld under any of the exemptions set forth in
subsection {b) of this sectionj]and the burden is on the agency

to sustain its actiomn.

B Notﬁithstanding any other provision of law, the defendant
shall serve an answer or otherwise plead to any complaint mé&e under
this subsection within thirty days after the service upon the
defendant of the pleading in which such complaint is made, unless
the court otherwise directs for good céuée shown.

"{D) Except as to cases the court considers of greater imwor-
tance, proceedings before the district court, as authorized by
this subsection, and appeals therefrom, take precedence on the
docket over all cases and shall be assigned for hearing and trial
or for argument at the earliest practicable date and expédited in
every way.

.'”(E) The court may assess against the United States reasonable

attorney fees and other litigation costs reasonably incurred in

any case undsr this section in which the complainant has substantially

nrevailed. ORI YR IS VIUC I 0 DO e iomaat 2 e Wl e s Vs ey e it St 40 12040 GV A 4 e et O ) I oo et e Sl o e I
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Yrom the cass, the Compercjial-bemeTlt to the complainant and the
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S anameres

“direct that an zppropriate official of the agency which employs

ver records are ordered by the court to be made e

o

availabie under this section, the court shall on motion by the SURIECTTO.

B

complainznt find whether the withholding of such records was without

reasonable basis in law and which-Federal officer or employee was

responsibis for the withholding. Before such findings are made, DTS-

any officers or employees named in the complainant’s motion shall

be perscmally served a copy of such motion and shall have 20 days

b

in whick to rvespond thereto, and shall be afforded an opportunity

ey

to be heard by the court. £ such findings are made, the court

i £

shall, upon consideration of the recommendation of the agency,

such responsible officer or employee suspend such officer or

employee without pay for a period of not more than 60 days or

take other appropriate disciplinary or corrective action against

him. ' . .

; 5kG} In the event of nonééﬁpliance with the order of the
court, the district court may punish for contempt the responsible
employee, and in the case of a uniformed service, the responsible
membeT.” / | 7 | _

{c)} Section 552(a) of title 5, United States Code, is amended
by adding at‘the end thereof the following new paragraﬁh: .
(6} (A) Each agency, upon any request for records made under
pavagraph (1), (2}, or (3} of this subsection, shall--
"{i) determine within ten days (excepting Saturdays,
Sundays, and legal public holidays) after the receipt of
any such request whether to comply with such request and
shall immediately notify the person making such request
of such determination and the reasons therefor, and of the
right of such person to appeal to the ﬁead of the agency
any adverse determination; and
Q(ii) make a determination with respect to any appeal
within twenty days ({excepting Saturdays, Sundays, and legal
public holidays)} after the receipt of such appeal. If on
appeal the denlal of the request for records is in

3
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whole oy in part upbeld the agency shall notify the
person making such request of the provisioas for
judicial review of that determination undev paragraph (43 '
of this subsection. —
"(B) In unusuval circumstances as SpeCJfled in this sub-
either or (ii)
paragraph, the time limits prescribed in/clquse (1)/of sub-
paragraph (A) may be extended by written notice to the requester
setting forth the reasons for such extension and the date on which
a2 determination is expected to be dispatched. Ngﬁggg&_ggzlce
'éhall 5pe c1fy a date that would result in an exten31on for more
than ten worklnc days. As used in this subparacranh 'unusual
circumstances’ means, but only to the extent reasonably ne essary
to the proper proce;sing of the particular request--
n{i) the need to search for and collect the reguested

records from field facilities or othex gstablishments that

are separate from the office processing the request;

Lo R

"(ii) the need to search for, collect, and appropriztely examine a
voluminous amount of separate and disbinct records which are demapded in a

single request; or

n(iii) the need for consultation, which shall be
conducted with all practicable speed, with another
‘agency having 2 substantial interest in the determination
of the request or among two or more components of the
agency having substantial subject-matter interest therein. ’
*(C) Any person making a request to any agency for Tecords
E under paragraph (1), (2), or (3) of this subsection shall be
deemed to have exhausted his administrative remedies with respect

to such request if the agency fails to comply with the applicabl
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by an agency to comply with a request for records, the records

shall be mads promptly available to such person making such

request. Any notification of denial of any request for recerds

under this subsection shall set forth the names and titles or N

positicns of each person responsible for the denial of such Tequest."

SEC. 2. {a) Section 552{(b) (1) of title 5, United States Code,

is amended te read as follows:
(3)

”(1)4598 1£1ca11y authorlzed under crlterla eSLuﬂllSh d
by an Exe cvtlve order to be kept secret in the interest of -
o et e e e . (B) -
national defense or foreign policy and&ére in fact ) g

classified pursuant to such Executive order;” e e

Uropﬁrlyi T D : - .

(b} Section 552(b)(7) of title 5, United States Code, is

o)
3]
(l

ded to read as follows:

"(7) investigatory vecords compiled for law enforce-
ment'pufposes, but only to the extent thag the production
of such records would (A) interfere with enforcement
procesdings, (B) deprive a person of a right to a fair-
trial or an impartial adjudication, {(C) éonstituie a
clearly unwarranted invasion of personal privacy.,

(D) disclose the identity of an informer, == {(E} dis-

close inveSLiGative techniques and procedu‘f‘es?“; or '(F) endangar the

1ife or physical safety of law enforcemsnt personnel;"

{c) Section 55Z(b) of title 5, United States Code, is ameunded by
adding at the end the following "Any reasonably segregable-portion
of a record shall-be provided to any person requesting such record
after deletion of the portions which are exempt under this sub-
section."

'SEC. 3. Section 552 of title 5, United States Code, is
smiended by adding at the end thereof the following new subsections:

"v(d) On or before March 1 of each calendar year, each agency
shall submit a Teport covering the preceding calendar year to the
Speaker of the House and President of the Serate for referral to

the appropriate committees of the Congress. The Teport shall

include--

Approved-For Release 200%/06/09 : CIA-RDP75B00380R000700010008-0
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agency not to comply with requests for records made to
svch agency under subsection (a) and the reasons forx

=3

h datermination;

,-
[

each su

(2) the number of appeals made by persons undexr
subsection (a)(6), the result of such appeals, and the
reason for the action upon each appeal that results in a
denial of information;

"(3) the names and titles or positions of each
nayson responsible for the denial of records reguested
gnder this sectibn, and the number of instances of
participation for each;

"(4) a copy of every rule made by such agency
‘regarding this section; ‘

1 (5) a copy of the fee schedule and the total amount’

of fses collected by the agency for making recoxrds

-
-
N

available under this section; and
"(6} such other information as indicates efforts to
administer fully this section.
"The Attorney General shall submit an annual report Oon or before
March 1 of each calendar year which shall inclu&e‘for the
prior calendar year 2 listing of the number of cases arising
under this section, the exemptiqn involved in each case, the
disposition of such case, and the cost, feeé, and pemalties
assessed under subsections () () (E), (F), and (G). Such report
shall also inciude a description of the efforts undertaken by the
Department of Justice to encourage agency compliance with this
section. '

"({e) Notwithstanding section 551(1) of this title, for
purposes of this section, the term 'agency' means any executive
department, military depariment, Government corporation,
Government controlled corporation, OT other establishment in the
executive branch of the Government (including the Executive

Office of the President), or aay independent regulatory agency."
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Court Rewview Provision in 8, 2510
- : Z v oy N y (T L2 o2 T,
11 “(B)(i) On compluint, the district conri of the United

13 has his principal place of business, or in which the ayency

& cords are sttualed, or in the District of Columbia, has juris-
19 diction to enjoin the agency from withholding agency records
1o . : . -

Y and to order the production of any oyency rvecords impropeily

17 withheld from the complemani. In such a case the court shol]

I8 onsider the cose de novo, with such in camera eramimaiion

A9 of the vequested records as it fiuds appropricie to determineg

20 hether such records or any part thereof miy be withheld

2 ' Lo . . .. -

L nder any of the exempiions set forth o subsection {b) of

22 N N . 7 ‘ ) - e T
thiz section, anid the buvden 15 nin the vgency o susimm iis
aelion.

== “(i0) Tn determining whethes a documeit is in frief spo-

2‘3 .. / . ¥ ' . . S, z T 7. -
(-,*/.'(,-///, 1/ )'('r[}/n'(’r] /)// () fsarecnuiire .-’)2‘!_‘71_’?' N Jufufe o pe ",‘71‘

{continued on next page)
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Court Review Provision in S. 2543 {continued)

secret o the nleiest of nalional defense oy Joreign policy,

@ court may veview the contested document o camere If 1 is

unable to resolve the matier on the basis of affidavits and other
inJormalion submilied by the parties. In cmzjmict’[mz with
ts i camera examination, the court may consider further
argument, or an cx porie showing by the Goverument, in ea-.

planation of the withlolding. If there lus been ff[c~5? e the

record an affidavit by the head of the agency certifying that

le has personally evaomined the documents withheld end has

determined after such coamination that they shovld be with-

Sheld wunder the criteria established by o statute or Erecutive

order veferrved to in subsection (b}(1) of this section, the

court shall sustain such withholdbig wnless, following its in
camera cxtminalion, @ finds the withholding 1s without a yen-

sonable busis under such criterio.
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‘sufficiencly Lor the surpocs of Iinding it shopld be acceptable.
4 stazndard form may be ofifcred as an opoional Aid.

b. Catecgorical rToecursls,

i. Ruqvcsts calliing Zfor all records falling within a
”easonably specific category stou‘d be regercdaed as coniocrning to
the statutory requirdment of "identifiable recozds' if the agency
would be reasonably able to dectermine which particular rocoxds
come within the request and to scarcilt fecr and colilect them withous
unduly burdening or interfcring with agency opcrations bocause of
the stafi time consumbd or ctihe resulting disyuption of files.

ii. If any agency responds to a categorical request by
stating that complingnee would unduly burden or interfere with its
operations, it shouid do so in writing,. specilying the reasons why
and the extent to ¥hich compliance would burden or inctceriere with
agency opcrations! In the case of such a re ponse the agency
should extend to the requester an opportunity to confer with it
in an attempt to rcduc; the reques? to manageable proportions by
reformulation ¢ by outlining an orderly procedure for the
production of documcn;s. '

3. Partiel disclosure of cxemnt records and files.

Where a requested f£ile or record contzins exempt inrormation
that the agency wishes to maintain confidential, it should offer !
to make available the file or a copy oI the record with appropria

deletions if this can be done without revealing the exempt infox-
mation.
4L, Time for replv to xrocuzst.

Every agency should either comply with or deny a request
for records within ten working days of its receipt unless addi-
tional time is requiraed for one of the following reasons:

a. The requested recovds are stored in whole or parc at
other locations than the oliiice having charge of the records.
reguasted,
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hllow a court to direct that an agency discipline an employvee 1f the court

determines that the employes } as withheld rccords "without a reasonable

basis in law," we offer the following comments:

As an initial matter it shauld be pointed out that as far as we have

st ol f e

LA}

heen able to determine the puoposed provision is wholly unprecedented and

-

LLEGIB

; without analogy anywhere in Fedaral law. This is so in two reépects. j
§ First, it gives the courts authority to direct that disciplinary action %
1 be ;eken against Federal employees -- in other words, the cdurts are giveﬁ> i
responsibility for initiating employee discipline. Thus, the court's role z
is not limited, as it has traditionally been, to re?;av of agency-initiated §
appirently .
disciplinary action. Rather, the provisior/contemplates that the court wilLTg
make‘the initial and sole determination Bf vhether the conduct of &
F k particulaf Federal employee warrants suspansion from government service and

if so, for how long, OF possibly, wnether he should bz removed.

We think it plain that the courts would not look with favor upon such

i
z

a responsibility. Indeed, the courts have consistently recognized

4

that the administration of the Federal pnraonncl system, especially emplaovee

-~

discipline, is manifestly an executive function. For this reason, the

courts have made it clear that their role in these matters is properly

G mmE AR ] PR 4 R 120

limited to review of administrative action to determina whether proper

procedures were followed and whether all constitutional and statutory rights

e

+

have been safeguarded. See, e.g., Keim v. United Spates, 177 U¥.5. 290

-

[N

(1900); Horne v, United States, 419 F. 2d 416 (Ct. Cl. 1969); McGhee v.

Johnson, 420 F. 2d 445 (CA. 10, 1970). . -
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the courts a wholly novel and demonstrably non-judicial responsibility,
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3
those who favoix the preposal should solicit the views of the Judicial Conferen

before takineg further action on it.
L

The provision is unique in a second and mre important respect, as wall.
For we know of no law which, as this one would, expases‘government employees
to-;iability for the consequerces of actions taken within the scope of
their official duties. To be sure, the question of persoﬁdl liability
typically arises in the context of a suit fof damages against an emrployee
or official for action taken in the course of that person's official
Through the doctrine of official immunity the courts have immunized

-

government workers from such liability out of a realistic understanding that
the spectre of it Ymight appreciébly.inhibit the fearless, vigorous, and
effective:administration of policies of Government” (Berr v. Matteo, 360

PRy

But, surely, the prospeet of suspension without pay

U.S. 564, 571 {1958) ).
for up to 60 days is a form of pessonal liability as ”inhibiting” as the thre=a

of an adverse money judgment. And, it is therefore clear that the rationale

which underlay the official immunity doctrine is fully apposite here and,
we think, provides a conclusive basis for rejecting the proposal.
In this eonnection, we do ﬁot telieve it 1is avsufficient.answer to point
ocut that the propséed legislation exposes to liabili ty only those persons
who age responsible for withholding information nyithout {&] reasonable basi
in law." Presumably, the point is that the sanction of discipline would
only be used against those Federal employees and officials who discharge their
responsibilities under the Freeedom of Informatidn Act in a willfully

jirresponsible manner and that such persons are not warthy of immunity

from personal liability
Approved For Release 2005/06/09 CIA- RDP75800380R000700010008 0
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A similar argument has been made by those who would abrogate the official
immunity privilege where a government worker in the course of his duties
maliciously or willfully defames another person. As the Supreme Court

has pointed out (Barr v. Matteo, 360 U.S, at 565), however:

The fact that the action herc taken was within the .
outer perimeter of petitioner’s line of duty is enough to
render the privilege applicable, despite the allegations of
malice in the complaint, for as this Court has said of
legislative privilege:

.. “The claim of an unworthy purpose does not
destroy the privilege: Legislators are immune from
deterrents to the uninhibited discharge of their legis-
lative duty, not for their private indulgence but for
the public good. One must not expect uncommon
courage even in legislators. The privilege woulid be
of little value if they could be subjected to the cost
_and inconvenience and distractions of a trial upon
a conclusion of the pleader, or to the hazard of a judg-
ment against themn based upon a jury’s speculation
as to motives.” Tenney v. Brandhove, 341 U. S. 367,
377. ’ -

The same reasoning applies here. And if tﬁe personal liability of

an employee who withholds information under the Freedom of Information

Act is fo turn on “"the hazard of a judgment" as to whether the withholding

had "a reasonable basis in law.,” it seems clear that the spectre of an

adverse judgment on this score will serve as a deterrent to uninhibited dis-
will -

charge of the official fumtion. This, in turny’undermine the public's interes

in the effective administration of government policies.

L 3
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also stated in the Barr case:

"Tn exercising the functions of his office, the head
of an Execultive Denartmant, keeping within the limits
of his authority, should not be under an apprehansion

that the motives that control his officizl conduct may
at any time, becomz the subject of inquiry in 2 civil
suit for damases. 1t would seriously erip plﬁ the

propetr and effoctl re administration of public affairs
as entrusted to the executive branch of the government,
if he were subjected to any such restraint, He may
have legal zuthority to act, but he may have such large
discretion in tha premises that it will not always ba
his absolute duty to exercise the avthority with which
he is investad., But if he acts, having authority, his
conduct cannot be rads the foundation of o suit against
him personally for damages, aven if tha cizcumstances
show that he 15 not disagres=a
that his action lP«LrlOuSl} a

particular individuals,

b
£
S

(o3
=

(Citing Sgéldina v, Vilas, 161 U.S. 483, 498, 499 {(13895)).

4
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The matter has been admirably expressed by Judge Learned Hand:
"It does indeed go without saying t
who is in fact guilty of using his
spleen upon others, or for any ovthe so
not connected with the public good, should not e
liability for the injuries he way so cause ¥
were possible in practice to confine such complaini
the guilty, it would be monstrous to deny recover}. The
Justification for doing so is that it is impossible to
know whether the claim -is well Ffounded unti
has been tried and that to submit all officia
innocent as well as the guilty, to the burden of a
trial and to the inevitable danger of its outcome, would
dampen the ardor of all but the most r&solute, or the
most- irresponsible in the unflinching discharge of their
duties. Again and again the public interest calls for
action which may turn out to be founded on’a mistake, in
the face of which an official may later find himself hard
put to it to satisfy a jury of his good faith. There must
indeed be means of punishing public officers who have been
truant to their duties; but that is quite another natter
from exposing such as have been honestly mistaken to suit
by anyone who has suffered from their exrors.™

R
Q

.

(Citing Gregoire v. Biddle, 177 F.2d 579, 581 (24 Cir, 1949))

1
A

The threat of a penalty, even one not so harsh as a sixty
suspension without Pay will render all decisions on Freedom of
Information Act requests at the staff level decisions made at tha
peril of the office mzking themi Public officers at the stafif level
will execrcise adwinistrative discretion under a Damocletian sword. To
avoid risks they will defer to a higher authority with the result that
high-level officials may be flooded with Freedom of Information Act

decisions whichcould require inordinate amounts of their time, and

Approved For Release 2005/06/09 : CIA-RDP75B00380R000700010008-0
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- an employee for a period of 60 days

. . Approved For Release 2005/06/09 : CIA-RDP75B00380R000700010008-0 .

consequent inefficilency in the conduct of agency operations. Further, the

D

S1SspE

<

nsion of high-level agency officials, directed by a court solely on the

basis of its "findings” in Freedom of Information Act litigation, without any

knowledge of or recognition by the court of other pending and perhaps pressing

matters within the responsibility of those officials, can only result in
insfficient and ineffective Governmznt. operations.

Also, it appears that the suspension provision might supersede the

Lloyd=La Follette Act and the Veterans Preference Act, both of which provide

appeal rights for employees subject to adverse actions. Tae provision reads

that the court may direct an appropriate official of the age

ncy to suspend
or take other appropriate action, thereby

apparently leaving no discretion with the employing agency as to whether or

when disciplinary action will be imposed or the severity of that action. In

such a case, it might be a needless exercise for an erployee to pursue his

appeal, including his appeal to an independent administrative body outside his

agency, if neither the decision to impose discipline nor the severity of that

discipline would be subject to administrative revievw. Legislation should not

be tolerated which raises such serious questions about the ap lHeability of
]! T ¥

long standing statutory rules concerning the fairness with which employees are

treated.

In addition, the language of the provision is ambiguous in a number of

respects. For example:

1. The court may direct that the agency suspend the employee

for 60 days "or take other appropriate or corrective action against

him". - It is unclear whether the maximum penalty which may be imposad

is a sixty-day suspension or whether the phrase "other appropriate

o corrective SCKIU'F of RelkhE0 BHbE /06108 IR ROR RS BI0ISQRE00700010008-0
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disciplinary measures up to and iucluding removal. Again, poor
drafting seems to ralse more problems than it resolves.

2. Ve have previously expressed our view that the suspension
provision would inhibit staff recommendations on Freedom of
Information Act requests, thereby causing these decisions to be
made at higher levels without the benefit of staff advice.

Should the court determine that the head of the agency is the

responsible official, there is no superior official it can direct

to impose the disciplinary action. - (Other, perhaps, than the

President, and we leave aside what we view as the serious

constiﬁutional guestion of whether a court has the authority to

direct disciplinary action against a Presidentizl appointee,

partipﬁlarly if that action involves removal. )
3. The standard of law established in the provision for discipline

against a Federal empiofée is that he withheld records "without a

reasonable basis in law". The language of ths provision does not

define this term and we are aware of no generally acceptaed legal
definition .of this language. We believe that such a standard, if
contained in a criminal statute would be declared unconstitutionally
vague, and could create extrems difficulty in interpretation and
implementation of this legislation.

The provision would reguire a court to litigate twice the question of
whether a particular record rust be disclosed. As the provision is now drawn,
the court first makes a decision as to whether the records should be made
available, and then decides the issue of whether a Federal officer or employee
acted without reasonable basis in law in withholding the records. It should
be noted that this responsible officer or employee nsed ﬁot be a named party

in the original suit and, in fact, the bill seems to contemplate that any
' Approved For Release 2005/06/09 : CIA-RDP75B00380R000700010008-0
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officer or employee who shares TGDUOQS‘b_lluJ for the withho T may be ‘

subject to court-ordered discipline. I the responsible employee was not a z

- - s ~ .
naned party, and has therefore had no prior opportunity to assert a legal

5

g § 1 '< o 1 - = o ) —te - -
asis Por his decision to withhold, he certainly should be given the opportunity

s a4

i) =

to collaterally attack the court's prior determination that the records are

[

, - . . . s s
not exempt under the Act, — but the bill is silent on this issue Un;ch seams

to raise serious due process questions.
Finally, it should be pointed out that the choices which must be made

L R EE e

+

s

by those responsible for processing Freedom of Information Act requests are

ahb b s

not always clear-cut. Congress has not seen fit to mandste the disclosure

g8 febl| =

of all government information, and one who processes a request for in-

formation does not, therefore, perform a mere. ministerial act. Rather,

EREIRRIEAIRE (= TN

Congress has determined that certain kinds of information should not be

i

»

disclosed and it has described the various categories of non-disclosable

Pl s i

A4

information in the nine exemptions that are set forth in the Act., See

.

5 U.s.cC. 551@. Whether particular information is encompassed by the
exemptions is obviously often a matter of judgment, and necessarily so, since%
Congress has chosen to describe the exempted mate;ial in very geheral terms. %
The point, of course, is that the Act by its terms invites those resporaible £
for its administration to make judgments as to whether particular information;
should or should not be disclosed. In view of this, Congress should mot at i

the same time punish those whose judgments on review turn out to have been

S s r e

wrong.

Again, we are mindful of COngress' conern over abuses by Government :
agencies and of its fear that without a disciplinary sanction agencies
will subvert the basic principle of openness which underlay the Act by

irresponsible invocation of the exemptions. A comparable fear was voiced

to thpteled ForiReIBhsE R I05166/09S CIRDP7SBE0SSUR0007 08070068 for the

official immunity privilege. What the Court said in that context, we
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We are told that we should forbear from sanctioning
any such rule of absolute privilege lest it open the door to
wholesale oppression and abuses on the part of unscru-
pulous government officials. It is perhaps enough to say
that fears of this sort"have not been realized within the
wide area of government where a judicially formulater

" absolute privilege of broad scope has long existed. It
seems to us wholly chimerical to suggest that what hangs
in the balance here is the mnaintenance of high standards
of conduct among those in the public service. To besure,
as with-any rule of law which attemnpts to reconcile funda-
mentally antagonistic social policies, there may be occa~
sional instances of actual injustice which will go unre~
dressed, but we think that price a necessary one to pay for
the greater good. And there are of course other sanctions
than civil tort suits available to deter the executive official
who may be prone to exercise his functions in an wnworthy
and irresponsible manner, We think that we should not
be deterred from establishing the rule which we announce
today by any such remote forebodings.

-— o -
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IN THE SENATE OF THE UNITED STATES

Marcm 19,1974
Received
May 30,1974

Considered, amended, read the third time, and passed
? b b

) [Strike out all after the enacting clause and insert the part printed in italic] \

}iﬁ. ‘3 .-.‘?.”’)J:C 3

To amend section 552 of title 5, United States Code, known as
the Freedom of Information Act.

1 Be i enacted by the Senate and House of Represenia-
2. tives of tﬁe United Stafés of America in Congress assembled,
3, Sestion 4 {ay The fousth sentence of seetion 552a}
4 49 of tiflo 5, United States Code; is amended by shiking
6 &&ém&eﬁiﬂatﬁhe&%hefeef“ p—l‘%t—l‘-?&b}ﬁh—&ﬂéé}s—
7. t—l—l—b&t—& by sale or ethersvise) eopies of =

8 b} Seetion 5523} of title B; United States Ge{le—
9 is nrmended by striking oub “on request for wentifiable reeords
I proveder dit Reteatd2005/05768 TothlRbPEsBote GRUGT LGB0 0EEI6s
11 whwee foes to the extons nuthorised by stebete; sd prove

kg

T T

[
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(92)
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dure to be followed” and inserting in Hew thercof the
following: “upen any request for reeords which A) ren~
aﬁee%%p&bl}&heéfales&t&bmgéheﬁme—ﬂ&ee-%ees%e
the extent suthorized by st—a;t-&%e- and procedure to be

+e7t Seetion 552-{e) of title b; United States Code, is
amended by adding ab the end thereof the following new

19
20

21

29

23
24

Hlé&:} % Sﬂﬁd&i& eh &Hd }f}gﬁ; F&blie heh’d&j&s}- &f_t'e}l ﬁ}(y‘
é&%ee%wehmeefp%whe{—hef%eeemﬁlywﬁh%he}eq&es%

'&Hé@%%heég%%&s&ehpefseﬁ%e&ppeﬂ%e%hehe&éeﬁ
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3
ageney fails to eomply with sabparegraph {A) er {B) of
this peragraph: Hpen any defermination by en sgeney to
eomphy swith & request for records; the records shall be meade
prompily evailoble to the persen making such request:
&) The third sentenee of seetion 562{m)}{3} of title &5

United States Code; is amended by inserting immediately

after “the eomt sholl determine the matter de noveZ the
following: *5 and mey examine the eentents of any ageney
reeords in eamers to dotermine whether such records o any
pars thereof shall be withheld under any of the exemptions

{o} Seetion B5{a}-{8) of title 5; United States Codey

ig amended by adding ab the end thereof the following new

sentenee: “Notwithstanding any other provision of lww; the
Haited States or the offieer or ageney thereof agninst whem

%eeem?lmﬂ%%&sﬁleéshal}seﬁea}espeﬂsi%ﬂe&ehﬂg%

 pleading in whieh sueh eomplaint is made; unless the eourt

&ssess&g&iﬁs%ﬂwﬂﬁi%eé&&%esw&&eﬁ&ble&%émeyﬁees&né
other littontion eosts reasonably ipeurred in any ense under
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4
L BBer 20 Seetion bh2{h)Hh)- of %He}e ; Haited States
. 2. Code; is amended to read as followws+
Bt ) autherized under eriterin established by an

< 4; iEJEeeﬁH*e order to be kept seoret in the interest of the -

5 iy Betional defense or foreign peheyT’i-

56,10 BBe: 8: Seetion 552 of title 5. Uﬁfbeégt&ées@ed-e-is
L7 &meﬁéeéby&ddsﬁaafeﬂfeeﬁééh&eéﬂwieﬂwm
& aubseetionss

19 *4d) On or belore Mareh 1 of ench ealondar yorr, onch

10 :-ageney shall ser}aﬁm&}epeﬁ eoverimg the preeeding enlendar
11 ye&f%e%hespe&ke}eféhel—}easeaﬁé%he%eﬁéeﬁ%eﬁ%he

12 Senate for referral to the eppreprinte eommittees of the Clon-

13, gress: Th report shall include—

o ey the number of memﬁ&géﬁs made by sueh

15 &Qeﬂeyﬂeﬁ% eomply with requests for feeefésﬁ&&ele

16, to suck ageney under subseetion {o} end the reaseny
17 for each sueh determination:

18 ,%%ﬂmmﬁefﬁﬁpemm&aebym ander
- Sebsection {a){BHB); the result of such appesls, and

20, 1. the reasen for the aetion upon onch appeal that resulis

Z1. . i in e denial of informations

22 -@}&%ﬁy@iﬁefymlemﬁdeby%&eh&@eﬁey

23 | - repardine this seetions

24
| 4 e eopy of the fee seheﬁzﬁs .
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5
araount of fees eéhee%‘e@c hy the ageney for making
reeords axnilable wnder thiy see Hon e

“(5) suech other néemﬂr&kkeﬂ as indientes efforts to

ahntaister £&H—y this seetios
“ie} Neotwathstanding seetion. BoiLE) of this Hities for
purposes of this seetion; the term ‘ageney” eans &R eXeet
tive department; military department; Cowerament eorpors-
tom Covernment controlled eorperations oF other establish-
eﬂ%mﬂ*ee*eeﬁ%webf&ﬁehefﬂ&eGe%eﬁ%{me}u&mg

pegrintory ageney—
Suer 4 The amendments nde b this et shell tecke

eﬁ%%eﬂ%keﬂmeﬁe{hé&{y‘be@&ﬁﬂiﬂ“&%&eﬁ%%ﬁeﬁteﬁ

That (a) the fourth senience of seclion 552 (a) (2) of title
5, United States Code, is deleted and the following substi-
tuted in liew thereof: “IZach agency shall maintain and make

available for public inspection and copying current indeves

provicling'idcntifﬂnJ information for the public us to any.

matter issued, adopted, or promulgated after July 4, 1967,

and reqmre(l by this paragr aph to be made available or pub-:
lished. Lach agency shall publzsh quarterly or more. fre-.

quently, each mdm: unless it determines by order published

in the Federal I} m/rslcr that the publication sould be unneces=

A
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6
sary and impracticable, in which case the agency shall none-
theless provide copies of such index on request at a cost
compamblé to that charged had the index been published.”
" (b)(1) Section 552(a)(8) of title 5, United States
Code, is amended to read as follows:

“(3) E’a:cépt with respect to the records made avail-
able under paragraphs (1) and (2) of this éubse.czion, each
agency, upon any request for records which reasonably de-
scribes such records and which is made in accordance with
published rules stating the time, place, fees, and procedures
to be followed, shall make the records prompily available
to any person. When such records are made available under
this section in matters which the person seeking those records
can demonstrate lo be of general pu.blz'c concern, the agency

complying with the request for the records shall make them

available for public inspection and purchase in accordance

with the provisions of this Act, unless the agency can de-
monstrate that such records could subsequently be denied to
another individual under the exceptions provided for in sub-
section (b) of this Act.”.

(2) Section 552( a')vof such title 5 is amended by redes-
ignating paragraph (4) as p;umgraph (5) and by inserting
wmmediately after paragraph (3) the following new para-

graph:

Appray For Rega39 28095 OIS FORR0RI0070940008-0
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7
section, the Director of the Office of Management and Budget
shall promulgate regulalions, pursuant to nolice and receipt
of public comment, specifying a uniform schedule of fees ap-
plicable to all agencies. Such fees shall be limited to reason-
able standard charges for document search and duplication
and_ provide recovery of only the direct costs of such search
and duplication. Docwments may be furnished without charge
or at a reduced: charge wh‘e're the agency determines that

waiver or reduction of the fee is in the public interest because

* furnishing the information can be considered as primarily

benefiting the general public. But such fees shall ordinarily
nof be charged whcnever———. '
“(i) the person vequesting the records is an indigent
individual ;.
“(ii) such fees would amount, in the aggregate, for
a request or series of related requests, to less than $3;
“(iii) the records requested are mnot found; or
“(iv) the records located are delermined by the
agency to be ewempt from disclosure under subsection

(b).

“(B) On complaint, the district court of the United

States in the district in which the complainant vesides, or

has his principal place of business, or in which the agency

records are situated, or in the Distriet of Cohunbia, has

jztwg 1l
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records and to order the production of any agency records
impr(.)perfy withheld from the complainant. In such a case
the court shall consider the case de novo, with such in camera
examination of the requested records as it find appropriate
to determinée whether such records or any part thereof may
be withheld under any of the exemptions set forth in subsec-
tion (b) of this section, and the burden is on the agency to
sustain its action.

“(C) Notwithstanding any other provision of law, the
defendant shall serve an answer or otherwise plead to any
complaz'nt mad(‘a‘ under this subsection within forty days
after the service upon the United States attorney of the

pleading in which such complaint is made, unless the cowrt

‘otherwise directs for good cause shown.

- “AYD) Ezcept as to causes the court considers of greater

importance, proceedings before the district court, as author-

ized by this subsection, and appeals thevefrom, take prece-

dence on the docket over all causes and shull be assigned for
hearing and trial or for argument at the earliest practicable

date and expedited in every way.

“(E) The court may assess against the United States

reasonable attorney fees and other litigation costs reasonably

incurred in amy case under this section in which the com-

Plainant has substantially prevailed. In exercising ils discre-

tion under this paragraph, the court shall consider the benefit

I S
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to the public, if any, deriving f’rom the case, the commercial
benefit to the compldi'nant and the nature of his interest in the
records sought, and whether the Government’s withholding of
" the records sought had a reasonable basis in law.
“(F) Whenever records are ordered by the court to be
made available under this section, the court shall on motion

by the complainant find whether the withholding of such rec-

ords was without reasonable basis in law and which Federal

officer or employee was responsible for the withholding. Be-
fore such findings are made, any officers or employees named
in the complainant’s motion shall be personally served a copy
of such motion and shall have 20 days in which to respond

thereto, and shall. be afforded an opportunily to be heard by

consideration of the recommendation of the agency, direct

that an appropriate official of the agency which einploys such -

responsible officer or employee suspend such officer or em-
. ployee without pay for a period of not more than 60 days
or take other appropriate disciplinary or corrective action
‘against him.

“(@) In the event of moncompliance with the order of
‘the court, the district court may punish for contempt the
responsible employce, and in the case of a uniformed service,

“the responsible member.”.

: Wgéf;éi‘ Relegse 2005/06)09 : CIA-RDP75B00380R000700010008-0
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10
1 (5) Section 552(b)(7) is amended to read as follows:
2 “Inrestigatory records compiled for law enforcement pur-

8+, poses, but only to the extent that the production of such
4 records would [A) interfere with enforcement proceedings,

5 ' (B) deprive a person-of a right to a fair trial or an impartial

) 6'. adjudication or constitule a clearly unwarranted invasion of
-7 personal privacy, (C) disclose the identity of an informer,
'8 or: (D). disclose investigative techniques and procedures.”.
9. .. (c) Section 552{a) of title 5, United States Code, is

10 wamended by adding at the end thercof the following new

11 - paragraph:

C12 - “(6)(4) Each agency, upon any request for records

187 made under paragraph (1), (2}, or (3) of this subscction,

- 14 shall— : '
15+ “(i)  determine wilhin ten duys (excepling Satur-
16 v days, Sunday, and legal public hélidays) after the
17 - receipt of dny such request whether to comply with such
18, request and shall immcdiately notify the person making

19y« Sich request of such defermination and the reasons there-

| 20 for, and of the right of such person to appeal to the head

21 <o of the agency any adverse detcrminalion; and
22 o e () -make w determinalion with respect to such
23" v Cappeal within ticenly duys (excopting Satuvdays, Sun-

24 “days, and legal public holiduys) afler the veceipl of such
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is tn whole or part upheld, the agency shall nolify the
person making such request-of the provisions for judicial
“review of that determination under paragraph (4) of
this subsection. |
- ““(B) Upon the written certification by the head of an

agency selting forth in detail lis personal findings that a

“regulation of the kind-specified in this paragraph is necessi-

tated by such factors as the volume of requests, the volume of

records involved, and the dispersion and transfer of such
records, and with the approval in writing of the Attorney
General, the time limit prescribed in clause (1) for initial

determinations may by regulation be extended with vespect

1o specified lypes of records of specified components of such

agency so as not lo exvceed thirty working days. Any such
certification shall be e/j’eciive only for periods of fifteen
months following publication thereof in the Federal Reyister.

“(C) In unusual circumstances s specified in this sub-
paragraph, the time limits prescribed in clauses (i) or (ii)
of .sub'pardglra?h (A), but not those prescribed pi&rsuantito
subparagraph (B ),”m@ be extended by written notice to the
requester setting forth the reasons for such extension and the

date on which a determination is expected to be dispatched. No

~such notice shall specify a date that would result in an exten-

sion far more than ten working days. As used in this subpara-

graph, ‘unusual circumstances’ means, but only to the extent

Approved For Release 2005/06/09 : CIA-RDP75B00380R000700010008-0 -
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1 reasonably necessary to the proper processing of the partic-

2 wular request—

g

4

@ O @ o

10
11

12

13

14.

16

17,
18-
19
20
21 -

22

23 -

24

“(i) the need to search for and collect the requested
records from field facilities or other establishments that
are‘,‘separ‘ate from the office processing the request;

“(ii) the need to assign professional or managerial
personnel with éuﬁicient_ experience to assist in efforts to
locate records that have been requested in categorical
terms, or with sufficient competence and discretion to aid

in determining by examination of large numbers of rec-

- ords whether they are exempt from compulsory disclosure

under this section and if so, whether they should never-

theless be made available as a matter of sound policy
with or without appropriate deletions;

“(iit) the need for consultatior, which shall be con-

~ ducted with all practicable speed, with another agency

having a substantial interest in the determination of the

request or among two or more components of the agency

.. having substantial subject-matter interest therein, in order

" to resolve novel and difficult questions of law or policy;

and
““(iv) the death, resignation, illness, or unavailability
due to exceptional circumstances that the agency could

not reasonably foresce and control, of key personnel

Approved For Release 2005/06/09 : CIA-RDP75B00380R000700010008-0 s
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" who would - ordinarily be: readily . available  for such
duties.. -

(D) Whenever practicable,- requesls and appeals shall

5 - specified under (i) .and, (ii) of subparagraph:(4) and para-
6 - graphs (B) and (C). Upon receipt of ' request for specially
T .expodited processing accompanicd by a substantial showing
8- of a public.interest ini.a priority determination of the request,
9 including but viot: limited, lo requests made for use of any
10'=-'~gacrsdn engaged in the collection and dissemination of news,

11,

“an agency may by regulation or otherivise provide for special
12 v procedures or the waiver of regular procedures.
13 “(F) An agency may by regulation transfer part of the
14 number of days of the time limit preseribed -in "(4) (i) to
15 the time-limit prescribed in (4) (7). In the event of such a
16 trimsfer, the provisions of paragraph (C)- shall apply to
17 “the timié limits prescribed under such clauses as wodified by
18 such transfer. -Any person making a request to angy agency for
19 . records under-paragraph (1), (2), or (3) of this subscction
20+ shall 'be deemed to have éxhausted his.administrative remedics
21 with respect to such request if the agency fails o comply

22 with ‘the ‘applicable "time -limit provisions ‘of. this para~

DN
W

; s : : . o R - . A
graph. If the Government can show exceptional circumstances
N apdsl et that the ageney Bs edercising due diligenee i ore=

25 wponding to the vequest, the court may retain jurisdiction
Approved For Release 2005/06/09 : CIA-RDP75B00380R000700010008-0
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and allow the agency additional time to complete its review of

the records. Upon any determination by an agency to comply

‘with a request for records, the records shall be made prompt-

- ly available to such person making such request. Any noti-

fication of denial of any request for records under this sub-
section shall set forth the mames and titles or positions of
each person responsible for the denial of such request.”.

SEc. 2. (a) Section 5562(b) (1) of title 5, United States
Code, is amended to read as follows: | |

- “(1) specifically required by an Izecutive order
or statule to be kept secret in the interest of national
defehse or foreign policy and are in fact covered by such

- order or statute;’.

(b) Section 552(b) of title 5, United States Code, is
amended by adding at the end the following “Any reason-
ably segregable portion of a record shall be provided to any
person requesting such record after deletion of the portions
which are exempt under this subsection.”.

SEC. 8. Section 552 of title 5, United States Code, is
amended by adding at the end thereof the following new
subsections:

“(d) On or befofe March 1 of each calendar year, each
agency shall submil a report covering the preceding calen~

dar year to the Committee on the Judiciary of the Senale

"Approved For Release 2005/06/09 : CIA-RDP75B00380R000700010008-0
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and the Commitice on Government Operations of the House
of Lepresentatives, which shall include—

“(1) the number of delerminations made by such
agency not to comply with requests for records made to
such agency under subsection (a) and the reasons for

 each such determination;

“(2) the number of appeals made by persons under
subsection (a)(6), the result of such appeals, and the
reason for the action upon each appeal that results in a

- denial of information;

“(3) the names and titles or positions of each person
“responsible for the denial of records requesied under this
sectioﬁ, and the number of instances of participation

~ for each;

“(4) a copy of every rule made by such agency
regarding this section; |

i “(5) the total amount of fees collected by the
agency for making records available under this section;

“(6) a copy of every certification promulgated by
such agency under subsection (a)(6)(B) of this sec-
tion; and

“(7) such other informaiion as indicates efforis to
administer fully this section.

The Attornej General shall submit an annual report on or

Saah calendar year whic U

For Rele 05 06/09 CIA 000700010008-0
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the prior calendar year a lsting of the number of cases

arising under -this section, the exemption involved in. each

case, the -disposition. of such case; and the cost, fees, and

‘penaltics assessed under . subscctions ( a)(3) (E), (I') and
(G). Such report shall also include o description of the
efforts undertaken by the Department of Justice to encourage
agency compliance with this section.

“(¢) For purposes of this section, the term ‘agency’

“means -any agency defined in section 551(1) of this tille,

and in addition includes the United States Postal Service,
the Postal Rate CQommission, and any other authority of

the Government of the United States which is a corporalion

" and which receives any. appropriated funds.”.

Src. 4. There is hereby authorized to be approprialed

such sums as may bé necessary lo assist tn_carrying oul the
yurposes of this Act and of section 552 of title 5, United
b .

. States Code. EEREE o

Sre. 5. The amendments made by this Act shall take
‘effect on the ninetieth day beginning aftef the date of enact-
‘ment of this Act.

Passed the House of Representatives March 14, 1974.

v, Attestz o 0 W, PAT JENNINGS,
Clerk.

Passed the Senate May 30, 1974.
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AN ACT

To amend section 552 of title 5, United States

Code, known as the Freedom of Information
Act.

Marcow 19,1974
Received

May 30,1974
Considered, amended, read the third time, and passed
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